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Proprietary Limited annexed hereto marked “A”.
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IN THE COMPETITION TRIBUNAL GF SOUTH AFRICA

(HELD IN PRETORIA)

GY CASE NO!
 

CC CASE NO: 2000May4445, 20710Feb4825, 2009May44a7,

inthe rnatter between:

 

 

COMPETITION COMMISSION APPLICANT

ang

DURA SOLETANGHE-BACHY RESPONDENT

_ LIMIFED

 

CONSENT AGREEMENT BETWEEN THE COMPETITION COMMISSION ANO

DURA SOLETANCHE-BACHY PROPRIETARY LIMITED

 

Preamble

The Competition Commission (‘Commission’) and Sura Solétanche-Bachy

Proprietary Limited (‘Dura’) hereby agree that application be made to the Tribunal

for the confirmation of this Consent Agreement as an orderof the Tribunal in terms

of section 49D as read with. sections 58(1)(a@)(ill) and §8(1)(b) of the Competition Act

89 of 1998, as amended (the “Act’), in respect of contraventions of section 4(1)(b) of

the Act, on the terms below:

1 DEFINITIONS

For the purposes of this Consent Agreement the following definitions shall

apply:
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1.6

“hep?! means the Competition Act, 1998 (Act No, 89 of 1098), as

amended;

"CLP" mieans thé: Commission's Gorporate Lenlency Policy (Government

Notice No. 628 of 23 May 2008, published In Government Gazetie No.

81064 of 23 May 2008};

“Commigsion’ means the Competition Commission of South Africa, a

statutory body established in terms:“of section 19. of the Act, with:

principal place of business at“ast Floor, Mulayo Building (Block ©), the dti

Campus, 77 Meinifies Street; Sunnyside, Pretoria, Gauteng;

“Sommissioner’ means thé Comfissioner of the Competition

Cormmissiori, appointed in-terms of section 22 of the Act

“Consent Agreement’ means this agreement duly signed and concluded

between the Commission and Dura;

‘Gover Price’ means, generally, a price that is provided by a firm that

wishes.to win a lender fo a firm that does nat wish to do se, but may wish

to. remain on the tender list, inorder thal the firm that does not wish to win

the tender may submit a higher price; or alternatively a price’ thal is

provided by @ firm that dees not wish to win a tender, but. may wish to

remain on the tender list, to a firm that does wish to win that tender in

order that the film that wishes.fo win the tender may subinit a lowerprice

“Days” means business days,
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“Sura” means Dure Solétanche-Bachy Proprielary Limited a private

company duly incorporated under the laws of the Republic of South Africa

with. its principal place of business at 104 Aeroton Road, Aeroton,

Extension 2, Johannesburg;

“Wiabor’ méans Diabor (Pty) Lid a private company duly incorporated

under the laws of the Republic. of South Africa with Hs principal place of

business at 63 Topaas Strect, Klerksoord, Pretoria ;

“Eeorfrankl” means Esorfranki Limited a public company duly

Incorporated under the laws of the Republile of South Africa with. its

principal place of business at 30 Activia Road, Activia Park, Germiston,

Dunswart; *

“Geomechanics” means Geomechariics CC a close corporation duly

incorporated in ferms of the Close Corporation Act and has its principal

place of business is situated at 12. Broad Acres Avenue, Fourways,

Gauteng;

"GEL" means Ground Engiheering Limited, a division of the civil

engineering business unit of Grinaker LTA,

"Grinaker LTA" mears Grinaker LTA, an operating division of Aveng

(Africa) Limited, a public company duly incorporated under the laws of the

1-On 1 November2006, Esor Alvica (Pty) Lid (‘Esor’) acquired Frankl Africa (Pty) Lid (“Franki"). and

was renamed Esorfrank Limited. Reference to Esotfranki In this. agreemeni, includes Esor and/or

Franki before Navernber 2005.
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Republic of South Africa with its principal place of business at Black A,

Gringker LTA Park, Jurgens Street, Jet Park, Boksburg;

4.94 ““Woehtie? means Hochtief Solutions:A.G, a public company incorporated

under ihe laws of Germany with its. principal place of business at

Opemplatz 2,45128, Essen, Germany,

4015 “Barties” means the Cammission and pura;

L416 “Beedio” means Rodio Geotechnics (Pty) Lid a private company, duly

incorporated under the laws of the Republic of South Alrica with its

principal place of business at 1685 West Road, Midrand, Gauteng;

4A “Fibunal’ means the Competition Tribunal of South Africa, a statutory

body established interme of séction 26 of the Act, with its principal place

of business at 3° Floor; Mulayo building (Block C), the dt Campus, 77 —

Meintjies Street, Suntyside, Pretoria, Gauteng.

2 BACKGROUND

Piling projects

24 On 29 May 2009, the. Commissioner initiated a complaint. (case no.

2008May4445). against, infer alios, Dura: for cértain alleged collusive

atrangements in the market tor’ piling, lateral support, grouling and

geotechnical drilling investigation services. with competitors where projects

were routinely divided amongst the cartelisis. In accordance with a

“scorecard” largely corresponding to their market share, The complaint
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alleged that such conduct was in contravention ef section 4(1(b) af the

Act

On 14 February 2010, the Commissioner iniliated a further complaint

foase no. 2010Feb4925) against, inter alia, Dura for certain alleged

collusive tendering relating te the market for geotechnical drilling

investigation services in contravention of section 4(1}(b} of the Act.

Given that the above two complaints related, largely, to the same

respondents, the Commission consolidated them in accordance with Rule

47(2) of the Rules for the Conduct of Proceedings in the Campetition

Commission.

The Durban Undersea Tunnel project

2.4

3

On 18 August 2009 the CommissionerInitiated a further complaint (case

no, 2009May4447) against Hochtief, Concor (Pty) Ltd (‘Cancer’), Group

Five Limited (“Group Five”), Dura, Stetanutti, Nishimaisu Construction Co

Lid (Nishimatsu’) and Grinaker LTA for alleged collusive tendering, or

alternatively price fixing, relating to the Durban Undersea Tunnel Project,

described below, in contravention: of section 4(1)(b\(iily and/or section

A(1}(b)(i} of the Act,

COMMISSION'S INVESTIGATION AND FINDINGS

Following its investigation of the above complaints the Commission found

the following:

Page pof 17

pa  



3.3

34

344

3.4.2

o
n

Dura, fegether with Esorfranki, Geomechanics, Rodio, Diabor and

Grinaker LTA (collectively the “Firms’), agrsed on a formal arrangement

to, allocate work: This arrangement governed. how tendering processes

should bs conducted by each of these Firms, iferalia, by setting out

procedures to be followed by these Firms once: a tenderis advertised. in

order fo ensure that the tendéris awarded to a participant whose turn i

was to get ihe work.

Representatives of the Firms, infer alia, sottpiled and managed the

scorecards in accordance with an agreed percentage of the market share

allocated to each of theseFirms. The scorecards were kept and managed

forpiling, grouting and lateral support services.

The following projects were allocated amiangst the Firms in terms of this

arrangement:

inner Circle

This tander closed on 19 June 2006 and related to grouting and

lateral support services for the Inner Circle bullding in Johannesburg.

Duritid’a meeting in November 2005 (the-“Nov 2005 Meeting’), Dura,

Esorfranki, GEL. and Rodio allocated this tender io Esorfrank and

agreed that the otherfirms would elther net bid or would submit cover

bids,

in accordance with this agreement, Esoriranid was awarded. the

tender for the Inner-Circle: project.
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Mercure Hotel

3.453 This tender clogad on 14 December 2009. and retated. to plling and

lateral support sérvices for the Mercure Hotel in Johannesburg.

During the Nov 2005 Meeting, Dura, Esorfranki, GEL and Radio

allocated this tender to GEL and Rodio’s joint venture (Regel’) and

agreed that the-otherfirms would either not bid or would submit Cover

Pricas.

3.4.4 In accordance with this agreement, Rogel was awarded the tender for

the Mercure Hotel projact.

Centurion Gate 1(c)

3.4.5 This. tehder closed on 20: January 2006 and involved grouting and

lateral support services for the Centurion Gate 1{c) project in

Pretoria/Centurion, Durihg the Nov 2005 Meeting, Dura, Esorfranki,

GEL and Rodio allocated this tender to Rodio and. agreed. that the

other firms would either not bid or would submit Cover Prices.

3.4.6 In accordance with this agreement, Rodio was awarded the tender for

the Centurion Gate 1(c) project.

Centurion Gate Td)

BAF This tender closed en August 2007 and related to grouting. services

for the Centurion. Gate 1(d) in Pretaria/Centurion. During the Nov

2005 Meeting, Dura, Esorfranki, GEL and Rodio allocated this tender
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to Rodio. arid agreed that the otherfirms would either not bid or would

submit Cover Prices.

34:8 In accordance with this agréement, Rodio was awarded the tender for

the Centurion Gate: 1(d) project.

Lusig Dam

3.4.9 in 2008, an invitation was! published to bid fof the grouting services for

the Lusip Dam in Swaziland.

3.4.40 At therequest of GEL, Dura. provided a Cover Price to. GEL in terms

of a bid allocation arrangement (GEL provided its tender price to Dura

ahd Dura -submitied a tender-at a higher price {6 enable GEL. to win

‘thetenden). In farmsof this arrangement, Duta submited its bid on 22

duly 2005,

34.14 The grouting services for the project were awarded to GEL.

35 in addition to, and separate from the. collusive. arrangements outlined

in: 3.2 through 3.4 above, the Commission found the following collusive

arrangements involving Dura that were reached on an ad hoc basis:

Lésotho Highlands Water Praject

35.1 in early 2007, GEL, Geomechanics, Rogel, Dura, Diabor and

Esorfrantd colluded i relation to bidding for the geotechnical drilling
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investigation services in relation to the Polihale. Bam and Transfer

Tunnel in Lesotho.

362 in terms of this arrangement, GEL, Geomechanics, Dura, Diabor and

Esorfranki bid at’a higher price than Rogel Le, Cover Price, in order to

ensure that Rogel wins the tender,

3.5.3 The reason. inat Geomechanies, Esorfranki and Diabor agreed to

submit 4 Cover Price for thé Polihale Dam and Transfer Tunnel

projects in Lesotho is because Ragel would, in.returh, provide a Cover

Price-for the Gautrain Rapid Rail Link project.

Gautrain Rapid Rail Link

3.5.4 in 2006, GEL, Rodio (represented by GEL), Esorfrankl and Dura

attempted to form a consortium to bid for all the geotechnical work for

the construction. of the. Gautrain Rapid Rall Link (Gautrain’). They

falled to do this because the Borhbela Concession Company(Pty) Lid,

ihat operates the Gauirain, was not interested in their proposal of

farming a consortium and submitting a joint bid.

3.5.5 After-this unsuccessful attempt to form a consortium, certain ad hoc

agreements relating to. the Gautrain project were concluded between

GEL, Rodio, Esorfranki and Dura.

3.6.8 it was agreed that Rogel, Esorfranki would give a Cover Price of

R50 million on the Section DP 6 of the Gautrain in order to ensure that
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40.

the. Dura-Geomechanic joint venturé would win the coatract. in

accordance with, this arrangement, the Dura-Geomechanic joint

venture’ was awarded the tender.

it was further agréed that Rogel and Dura would provide a Cover

Price toa joint venture between Diabor, Geomechanics and Soiltech

(being Esorfranki's geotechnical drilling division) (‘DGS’) in- relation to

the O.R.Tambo/Malboro drilling investigation project for the, Gautrain

iy order to: ensure that the DGS joint venture won.the contract. In

accotdancé wilh this arrangement, the DGS. joint venture was

awarded this tender.

First Phase Braumbhoek Dam

inf 2005, interested parties were invited to tender for grouting services

in rélatiod to thefirst phase of the Braamhoek Dam Project.

Dura did not bid for this: project as, at the time; 0) the scorecard

arrangement mentioned above in 3.2 above in relation to ithe. lateral

support market was’ still in. place-(in terms of which Dura agreed not to

compéte in the market for grouting services) and (iy Dura had very

litle expertise in grouting services.

The first shase of the Braamhosk Dam Prolect was awarded to 4. joint

Venture betWeen GEL and Radio.
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Second Phase Braamhoek Dam

3.5.14 in or about June 2007, Rogel, the joint. venture. between GEL and

Rodio, entered info a collusive arrangement with Dura regarding the

tender for grouting services for the second. phase of the Braamhosk

Dam. project.

3.5.42 In terms of this arrangement, Dura agreed to-submit a Cover Price for

this. tender to ensure that Rogel won the contract.

34.13 in accordance with this arrangement, Rogel was. awarded the tender

on 10 July 2008; for the grouting sefvices for the second phase af the

Braamhoek Dam projéct.

Coega Harbour diaphragm wall

35.14 in or about June 2007, Rogel and Dura reached a collusive

arrangement for the Coaga Harbour diaphragm wall project relating to

lateral support and. grouting services.

3.5.45 In exchange for Dura submitting a Cover Prise for the Second Phase

Braamhoek Dam. project, Rogel agreed with Dura that Regel would

not submit a bid for the Coega Harbour diaphragm wall project, to

ensure that Dura-won the tender.

3.5.46 In accordance with this arfangemant, Rogel did not submit a bid for

this project and a joint venture between Concor and Hachtief was
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awarded the fender on 26 October 2007, who subseauanily appointed

Dura as a- subcontractor on the project.

Durban harbour tunnel project

During 2004 the eThekwini municipality put out a. tender for the

Durban Undersea/Harbour Tunnel Project, which involved ‘the

construction of a tuhnel which carries pipelines to transfer the sewage

generated by Durban to.a wastewatertreatment warks. situated at an

area called the Bluff,

Irn expectation of this tender Hochtief and Concor formed a joint

venturé called the Durban Harbour Tunnel Contractors Joint Venture

(‘the DHTC JV’). At ail relevant times, Hochtief owned-a 45% interest

in Concor and a controlling interest of 70% in the DHTC JV. Hochtlef

was appointed as the leader of the DHTC.IV,

The. Commission further found that the-eThekwini municipality only

invited pre-qualified tenderers to submit bids. for this contract, which

jacluded the DHTC JV, Stefanuttl Stocks Holdirigs Limited (which was

ina joint venture with Nishimatsu), and Dura (which waslater joined

by Group Five).

The Coramission'’s. investigation alsa revealed. that on or about

February 2005, representatives of the DHTC JV, GroupFive, Dura,

Stefanutti, Nishimatsu and Grinaker LTA met and agreed to add 4

fixed amount of R3 million to their respective bid prices, in respect to
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the tender. They also. agreed that the firm which won the tender would

pay a fixed sum of Ri million to each of the losing bieders.

3.5.24 The DHTC.JV was awarded the tender.

4 ADWIGSION

Dura admits that it entered into the agreements detailed. in 3 above with its

competitors, in contravention of section 4(1)(b){i), (1) or (iil) of the Act.

§ COOPERATION

5.1 Dura agrees to fully cooperate with the Commission in its Investigation

and prosecution of ihe remaining respondents in the above collusive

conduct. This cooperation includes, but is aotlimited to:

5.14 To the extent that it is in existence, provide evidence, written. ar

otherwise, which is in Hs possession or under iis’ control,

concerning the alleged contraventions contained. in this Consent

Agreement; and

5.4.2 To the extent thal it is able, iestify in the complaint referral in

respect of the alleged contravention covered by this Consent

Agreement

6 FUTURE CONDUCT

Dura agrees and undeértakes.to:

:
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64 prepare and circulate a statement summarising. the content of this

agreementto its, managers and directors within 14 (ourteen) days.of the

date. of confirmation of this. Consent Agreement as an order of the

Tribunal;

6.2 implément and. monifor a competition law compliance programme

incorporating corperate governance designed fo ensure that its

employees, management, directors and agents do not engage. in future

contraventions of the Act? In particular, such compliance programme will

include mechanismsfor the .monitaring and detection of any contravention

of the Act;

63 rafrain froth engaging in collusive tendering: in contravention .of section

4(f\(b)), (Gor (ily of the. Act, and from engaging in any prohibited

practice under section 4 of the Act in future; and

6.4 undertake henceforth.to engage in competitive bidding.

7% ADMINISTRATIVE PENALTY

7.4 Having regard to the provisions of sections SBC aK) as read with

sections 59(1\(a), $9(2) and 69(3) of the Act, Dura agrees to pay an

2 For the sake of completeness,it is noted that Duré (shortly after if became aware of. the complaints

against I); undertook an extensive competition law compliance. audit, whigh included compstitién Jaw

training for Dura’s employees. in anticipation of an obligation te implement a competition law

compliance program as ouilined.in 6.2 hereof.
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administrative oenalty In the sum of R968 589.C8 (nine hundred and

eighty sight thousand, five hundred and eighty nine Rand and eight

cents)4 This sadrninistrative penalty constitutes approximately 2% of

Dera’s total South Affican revenue. in lis last completed financial year

endad 31. December 2014.

Dura agrees to. pay the above administrative penalty in twelve. equal

monthly instalments. in the stim of R&2 382,42 (eighty two thousand three

hundred and eighty two randand forty two cents). The first instaliment

must be paid within ten (10) days of this agreement being confirmed as an

order of the Tribunal.and subsequent installments must be paid on the 1%

day of each morith.

Payment.of the amount referrad to in paragraph 7.1. above shall be made

into the Commigsion’s bank account, détails of which aré as follows:

Bank name: Absa Bank

Branch name: Pretoria

Account holder: Competition. Commission Fees Account

Account number: 4050778576

Account type: Gurrent Account

4 This figure was calculated using the Commission's “Legacy. Methodology’ for determining a

eeiflement amountfor construction firms: 1.25%of the Firm's relevant turnoverin affected subsecior x

number of carislised projects * Fine for that. affected subsector.
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Branch Gode:. 323 345

; 2008May4446, 2010Feb4925,

Reference. 2008May4447 (Dura)

74 The arsount referred to In paragraph 7.1 above shall be paid over by the

Commission to the. National Revenue. Fund if accordance with section

$9(4) of the Act,

8 FULL.AND FINAL SETTLEMENT

This: Consent Agreement is. entered into in full and final settlement of the

specific: condlict set out in péragraph 3. above and, upon confirmation by the

Tribunal, concludes. all proceedings between the Comrriission and Dura in

respect of this conduct contemplated urider Commissien case numbers

2008May4445, 2010Feb4925, 2009May4447.

For Dura

Dated and-sigried at Pobwinesta _omtha S day of Seowtae 2048
i

i

Name: Pao Wo. ARTARS

 

Designation: efaeethgyRy PiCeTh
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Por the Commission

ff Lk, > #

Gated and signed at__ [Rito 6. on the Oday of, Dest 2048
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i TEMBINKOS! BONAKELE
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‘COMMISSIONER,

 

Page 17 of 17


